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Of BITs and Sistema
Kavaljit Singh writes:
ON 28TH FEBRUARY, RUSSIAN conglomerate Sistema JSFC sent a formal notice to Republic of
India threatening international arbitration proceedings under the Bilateral Investment Treaty
(BIT) if the government fails to settle the dispute related to revocation of its 21 telecom licences in
an amicable way within six months.
"Sistema believes that the cancellation of SSTL's licences following Sistema's investment of
billions of dollars into the Indian cellular sector is contrary to India's obligations under the BIT,
including obligations to provide investments with full protection and security and obligations not
to expropriate investments. If the dispute is not amicably resolved by August 28, 2012, Sistema
reserves the right to commence proceedings against the Republic of India as provided in the
BIT," the Russian firm said in a statement released from Moscow.
Sistema owns 56 percent stake in Sistema Shyam Teleservices (SSTL), a joint venture with
India's Shyam Group and offers mobile and data services to nearly 15 million customers and
employs 3000 employees in India. The company claims that it has invested about US$3.1 billion
(Rs150000 million) in India.
In a separate statement, Mr Vsevolod Rozanov (President and CEO of SSTL) added, "We
have always maintained all our investors, including Sistema JSFC and Rosimushestvo, the
Russian Federal Agency for State Property Management, are being penalised for acting in
good faith and in reliance on the appropriateness of the procedures established by India's
telecommunications authorities."
On 2nd February, the Supreme Court of India had ordered cancellation of all the 122
spectrum licences issued in January 2008 by the then telecom minister, Mr Andimuthu Raja. The
122 2G spectrum licences were given by Mr Raja for over Rs 90000 million, while the
government received a sum of Rs 690000 million for a smaller number of 3G licences. Out of
122 licences issued in 2008, 21 belonged to SSTL. Presently the SSTL is only operating its
Rajasthan licence, which it bought much before the 2008 allocations.
In its judgement, the Supreme Court declared that the allotment of spectrum was
"unconstitutional and arbitrary" and maintained that Mr Raja "wanted to favour some
companies at the cost of the public exchequer" and "virtually gifted away important national
asset." Apart from cancelling telecom licences, the Court also directed the Telecom Regulatory
Authority of India to issue fresh recommendations on auctioning the cancelled licences in a span
of four months.

Unlike other foreign telecom companies (such as S Tel and Etisalat) who have sold their
stakes in India following the Supreme Court order, Sistema has decided to remain invested in
Indian markets and plans to contest the court order by filing a review petition. The media
reports suggest that Sistema was engaged in a dialogue with the Indian authorities for almost
three weeks before sending the formal notice threatening international arbitration.
Sistema has invoked its right to protect its investments under the Article 9.1 of BIT signed
between the governments of Russia and India on December 23, 1994. The treaty came into
force on August 5, 1996.
The India-Russia BIT allows investor-state dispute settlement mechanisms under which a
private investor from Russia or India can initiate an international arbitration against the host
country.
India has already signed 74 BITs and negotiations are underway with another 20 countries,
including the US. Of late, investment liberalisation and investment protection measures are
increasingly being incorporated under the framework of bilateral free trade agreements. The
India-Japan Comprehensive Economic Partnership Agreement signed in 2011 and the proposed
India-European Union Bilateral Trade and Investment Agreement are examples of this recent
trend.
In the light of Sistema episode, India should revisit some of the standards contained in its BITs
and develop a coherent policy framework on investment protection. The recent policy
frameworks on foreign investment in India make little or no references to the standards
contained in existing BITs.
As India is keen to sign bilateral investment treaties with many more countries in the future, it
would be worthwhile to pursue a greater balance between investor rights, investor
responsibilities, and regulatory interests of host governments. Otherwise, private investors may
use arbitration mechanisms under BITs to challenge public policy in India. And the international
arbitrator panel will examine the domestic regulations purely through the standards contained
in the bilateral investment treaty. 

